Introduction
Both the common law and now sentencing procedure statutes enunciate the purposes for which a court may impose a sentence on an offender. These purposes of sentencing include:
(a) Retribution: ensuring that an offender is adequately punished for the offence 3 and that the offender is held accountable for his or her actions; These purposes of sentencing overlap. None of the purposes should be considered in isolation from the others when determining the appropriate sentence in a particular case. The purposes do, however, point in different directions.
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Retribution and denunciation
Satisfaction of the retributive desires of the community is an important feature of the sentencing process.
Retribution concerns morality in a number of ways. First, it recognises that the community views crime as immoral and punishment for crime as morally right. It is morally right and just that those who commit wrongs should be punished. 11 The sentence of the court is an expression of the community's disapproval of the criminal conduct and of those who perpetrate it. Wrong-doing and wrong-doers must be censured. 12 The imposition of a sanction is justified by the communal sense of the rightness or fairness of imposing the sanction.
Secondly, the more morally reprehensible the crime, the more severe the sentence should be. 13 In determining the moral reprehensiveness of the crime, the court is entitled to and ought to take into account the moral outrage of the community in relation to certain types of criminal conduct, notably serious offences. 14 The community can be seen to have delegated to the court the task of identifying, assessing and weighing the outrage and revulsion that an informed and responsible public would have to criminal conduct. The court's duty is to take that outrage and revulsion into account in the sentencing process. If the court fails to responsibly discharge the duty that has been entrusted to it by the community, public confidence in the system of justice will be eroded. 15 Environmental offences are crimes; they are not mere administrative breaches. 16 The community views pollution and other environmental offences as extremely serious. 17 Criminal provisions express the community's moral condemnation of environmental harm. 18 Thirdly, the morality of retributive responses results in the principle of "proportionality" or "just deserts" or "commensurate deserts". This principle is that the severity of punishment should be commensurate with the seriousness of the criminal conduct. Grave (and more morally repugnant) offences merit severe penalties. Minor (and less morally repugnant) misdeeds deserve lenient punishments. Disproportionate penalties, such as severe sanctions for minor wrongs or lenient sanctions for grave wrongs, are undeserved. 19 The concept of proportionality can operate as a constraint on utilitarian purposes of sentencing such as deterrence.
The principle of proportionality can be understood in two senses, ordinal and cardinal proportionality. Ordinal proportionality concerns the relative seriousness of offences compared to other offences. Cardinal proportionality relates the ordinal ranking to a scale of punishments, and requires that the penalty should not be out of proportion to the gravity of the crime involved. 20 The major requirement within the general principle of proportionality is ordinal proportionality. This concerns how a crime should be punished compared to similar criminal acts and other crimes of a more or less serious nature. Crimes should be ranked according to their relative seriousness, as determined by the harm done or risked by the offence and by the degree of culpability of the offender. Ordinal proportionality is concerned with preserving a correspondence between the relative seriousness of the offence and the relative severity of the sentence. 21 The principle of proportionality operates as a limiting, but not as a defining, principle in determining the appropriate sentence. The principle limits the maximum and the minimum of the sentence that may properly be imposed. 22 There is a fourth way in which retribution concerns morality. This is to reflect the community's concept of fairness. This sense is applicable to economic crime in general and corporate crime in particular. Environmental offences fall into these categories in many instances. Weiler expresses this sense of retribution as follows: "A system of rules has been established, substantial compliance with which is necessary for a decent community life for all. Yet some are tempted to pursue their own private interests even though this involves a breach of that legal system. Accordingly, while taking the benefits of the self-restraint of others, they do not make the reciprocal sacrifice demanded of them. As a result they obtain an unfair advantage in the distribution of the benefits from life within that legal system. Punishment is necessary to remove that unjust enrichment from the offender and so secure a just equilibrium on behalf of those who were willing to be law abiding. I believe that it is the removal of this extra advantage from offenders, rather than the satisfaction of the sense of grievance of their victims, which is the chief rational support of this retributive justification of punishment." 23 The concept of retribution, expressed in these terms, accords fairness not only to the offender, but to the offender's competitors who have incurred the costs of operating lawfully.
Deterrence
Deterrence is one of the several rationales of punishment that has a preventative aim. Incapacitation and rehabilitation are two others. Deterrence can operate at the level of the individual offender or the public. Individual or specific deterrence is concerned with preventing the particular offender being sentenced from reoffending. General deterrence is concerned with preventing members of the public from committing the kind of offence committed by the offender being sentenced.
It is the duty of the court to see that the sentence that is imposed will operate as a powerful factor in preventing the commission of similar crimes by those who might otherwise be tempted by the prospect that only light punishment will be imposed. 24 A sentencing system based on individual deterrence would need to ensure that the sentencing court has detailed information on the character, sentences and previous 24 R v Rushby [1977] 1 NSWLR 594 at 597-598. record of the particular offender. The court needs to calculate what sentence would be necessary to deter the particular offender. 25 Punishment may need to be increased substantially for persistent offenders, both in terms of type (such as imposing a custodial sentence if non-custodial sentences have failed to deter in the past) and severity of sentence (such as quantum of fine or length of custodial sentence). 26 The main determinate of sentencing would be the offender's propensity to reoffend rather than the seriousness of the offence. 27 A sentencing system based on specific deterrence would give no appearance of consistency, since each sentence would be especially calculated so as to influence the individual offender involved. 28 An approach based on individual deterrence is rarely adopted as the primary rationale of a sentencing system. However, it may inform sentencing for persistent offenders.
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Specific deterrence may also be appropriate for corporate offenders to catalyse rehabilitation. The message conveyed by the sentence is not only to refrain from committing the offence, but also to take such steps as are necessary to guard organisationally against repetition. This may involve crime prevention, policies, disciplinary controls and changes in standard operating procedures.
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More significant than specific deterrence, both for criminal conduct generally and environmental offences in particular, is the purpose of general deterrence 31 .
General deterrence has a consequential or utilitarian rationale. Punishment is justified if the benefit (in terms of general deterrence) would outweigh the cost to the offender punished. The sentence of a court should be calculated to deter others from committing the offence, no more and no less. The assumption is that citizens are rational and will adjust their conduct according to the disincentives provided by sentences.
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Some scepticism has been expressed regarding the capacity of criminal sanctions to deter street criminals 33 . Doubt has also been expressed about whether and how much marginal or extra deterrence is achieved by increasing the certainty or severity of criminal sanctions 34 . Nevertheless, the courts and the criminal justice system 25 White-collar crime includes most environmental offences. Evidence suggests deterrence does work in relation to environmental offences.
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In relation to white-collar crime committed by corporate offenders, the ultimate corporate purpose is to turn a profit. Corporations employ persons who attempt to weigh the financial consequences of any given action. Corporate officers are unlikely to engage in activities that they think will be unprofitable. Corporations are probably economically irrational only to the extent they are mismanaged.
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Courts have repeatedly stated that the sentence of the court needs to be of such magnitude as to change the economic calculus of persons in relation to compliance with environmental laws. 39 It should not be cheaper to offend than to prevent the commission of the offence. 40 Environmental crime will remain profitable until the financial cost to offenders outweigh the likely gains. 41 The amount of the fine must be substantial enough so as not to appear as a mere licence fee for illegal activity. The sentence must create a disincentive to the harm envisioned by the statute. 42 General deterrence has been explained in terms of an economic theory of criminal behaviour. A person will commit a crime if the expected net benefit of doing so exceeds the expected net benefit of behaving lawfully. In calculating the expected net benefit of offending, account must be taken not only of the likely punishment but also of the probability of being detected. 43 Deterrence operates on the basis that the severity of the likely punishment multiplied by the probability of detection and punishment should be greater than the benefit to the offender of offending. The effectiveness of deterrence will be mediated by the offender's perception of the likely severity of sentence, probability of detection and punishment, and benefit to the offender of offending.
The economic function of punishment is to make offenders internalise the external cost of their activities (environmental, social and economic costs). This is done by imposing a fine (and/or other penalties) such that the expected cost of punishment of the crime to the offender is equal to the external cost of the crime. 45 To improve the effectiveness of sentences as a deterrent, sentences need to be publicised. 46 Publication of sentences influences the perception of potential offenders in relation to severity of sentence and the probability of being detected and punished. Where potential offenders are made aware of substantial risks of being punished, many are induced to desist.
47
Publication also increases the criminal stigma associated with the offence. This is particularly applicable to corporate offenders, who are susceptible to criminal stigma. 48 One means is by the court making an order that the offender: (a) take specified action to publicise the offence (including the circumstances of the offence) and its environmental and other consequences and any other orders made against the person; 49 or (b) take specified action to notify specified persons or classes of persons of the offence (including the circumstances of the offence) and its environmental and other consequences and of any orders made against the person (including, for example, the publication in an annual report or any other notice to shareholders of a company or the notification of persons aggrieved or affected by the offender's conduct).
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Protection of the community
Protection of the community is the second purpose of sentencing with a preventative aim. As mentioned above, one way of protecting the community is by incapacitation of the offender. Incapacitation seeks to protect the community by dealing with the offender in such a way as to reduce substantially the offender's ability to commit a further offence, often for a substantial period of time. 51 Incapacitation takes away from the offender the physical power of offending.
Incapacitation can take various forms. Imprisonment of an individual offender is a common incapacitative punishment.
Incapacitation orders prevent the offender from conducting some activity that constitutes or affords the opportunity to commit the offence. Incapacitation orders for natural persons include preventing a person from driving or being a company director. 52 Incapacitation orders for corporations can take the form of dissolution or disqualification.
Dissolution involves the winding up of the corporation. Disqualification involves preventing a corporation from carrying out certain commercial, trading or investment activities. 53 In an environmental context, a form of disqualification would be the suspension or revocation of an environment protection licence.
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Incapacitation has the same aim as rehabilitation, namely the prevention of crime. The means, however, differ. Rehabilitation involves changing the offender's habits or attitudes so that the offender becomes less criminally inclined. Incapacitation presupposes no such change. Instead, obstacles are interposed to impede the person from reoffending. 55 Incapacitation has usually been sought through predicting the offender's likelihood of reoffending. Persons considered more likely to reoffend (recidivists) are to be restrained, for example, by imposition of a term of imprisonment rather than by a non-custodial sentence or by imposing a term of imprisonment of a longer duration than the offender would otherwise have received. 56 Incapacitation, by its focus on the protection of the community, puts the needs of the community ahead of concern for the welfare of the offender. 57 This prioritisation is relevant in environmental cases where there is an evident need to protect the community from environmental crime. Environmental offences concern the public welfare. They involve a shift of emphasis from the protection of individual interests to the protection of public and social interests. 58 Sentencing for environmental offences has as a purpose protecting these public and social interests in the environment. 59 By the court recognising the importance of the purpose of protecting the community, the court underlines the serious nature of the environmental offence and prevents its trivialisation. Such recognition also supports the use of strong deterrents and punishments, even in the absence of serious harm to individuals or to the environment.
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Rehabilitation
Rehabilitation is the third of the sentencing purposes that has a preventative aim. Prevention of crime is achieved by the reform and rehabilitation of the offender. By changing an offender's personality, outlook, habits or opportunities, the offender is made less inclined to commit crimes. 61 Sometimes, the focus is on modification of the offender's attitudes and behavioural problems. Other times, the aim is to provide education or skills, so as to enable the offender to find occupations other than crime, or the means of carrying out an occupation lawfully rather than unlawfully. 62 Rehabilitation can apply both to individuals as well as corporations. Mechanisms to bring about corporate rehabilitation might include: "consent decrees negotiated with regulatory agencies; probation orders placing the corporation under the supervision of an auditor, environmental expert, or other authority who would ensure that an order to restructure compliance systems was carried out; or suspended sentencing of convicted corporations by the courts, contingent on their producing a report on the weakness of their old compliance systems and implementing new ones". 63 In an environmental context, the reform and rehabilitation might be achieved by a sentencing court making orders that the offender: (a) carry out a specified environmental audit of activities carried on by the offender; 64 (b) attend, or cause employees or contractors of the offender to attend, a training or other course specified by the court; 65 or (c) establish, for employees or contractors of the offender, a training course of a kind specified by the court.
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Restoration and Reparation
In the last 25 years, there has been an increasing recognition of the rights and needs of the victims of crime. This has manifested itself in a number of ways. One is the increased attention to victims' rights in the criminal justice system, including granting a victim the right to make a victim impact statement to the sentencing court about the offence.
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A victim impact statement enables a victim to state to the court the personal harm suffered by the victim as a direct result of the crime for which sentence is being passed 68 . The statement may be received and taken into account as evidence of the harm caused by the offence and, in that way, as evidence relevant to the determination of a punishment by sentence. 69 However, the statement cannot include comments on the evidence given in the trial, the findings of fact that should be made, the particular approach to determining what aspect of punishment is important or the particular sentence that should be imposed. 70 The attitude of the victim, whether of vengeance or forgiveness, cannot interfere with a proper exercise of the sentencing discretion. Sentencing proceedings are not a private matter between the victim and the offender. Another recognition of the rights and needs of the victims of crime is the concept of restorative justice, whereby justice to the victim becomes a central goal of the criminal justice system and of sentencing.
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In environmental cases, the victims of crime can include individuals whose health, safety, comfort or repose may have been impacted by the commission of the offence. This is particularly applicable where the offence involves pollution, especially of air or water. These impacts on the victims may legitimately be taken into account.
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Victims could also include owners of private property adversely affected by the commission of an offence. More commonly, the victim of environmental offences is the community at large and not specific members of it. 75 Natural resources such as the air, waterways and forests, can be seen to be held in trust by the state for the benefit and use of the general public. 76 Where the commission of an offence impacts adversely on those natural resources, the victims are the members of the public who are the beneficiaries of the public trust. Concepts of inter-generational equity would extend the class of beneficiaries to include not only the present generation but also future generations.
The victims of environmental crime can also be seen to be the non-human members of the community of life on earth -the environment.
An offence will be objectively more serious if it involves harm to victims than if it does not, and if it involves greater harm than lesser harm, having regard to the character, extent and other features of the harm including the number of victims. The severity of the sentence should reflect these factors.
Where the victims are individuals, the extent to which the offender has committed to restorative processes, will be relevant to sentencing. Restorative processes include the offender participating in a restorative conference with victims. This involves the offender making an apology, taking responsibility and being held accountable for their actions, acknowledging victims' concerns, and agreeing to try and meet those concerns by making reparation. 77 The type of sentence may also be influenced by concepts of restorative justice. A sentencing court, in order to achieve restoration and reparation, may make a variety of sentencing orders against an offender, including:
for the prevention and restoration of any harm to the environment caused by the commission of the offence; for the carrying out of a specified project for the restoration or enhancement of the environment in a public place or for the public benefit; 82 (f) for the payment of a specified amount to an environmental trust or a specified environmental organisation for the purpose of a specified project for the restoration or enhancement of the environment or for general environmental purposes; 83 or (g) for the provision of a financial assurance to the relevant regulatory authority to secure performance of any order to carry out a specified work or program for the restoration or the enhancement of the environment.
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C SENTENCING CONSIDERATIONS
The sentence imposed by the court must reflect both the objective gravity or seriousness of the offence and the personal or subjective circumstances of the defendant.
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Objective gravity of the offence
The primary factor to consider is the objective gravity or seriousness of the offence. 86 The objective gravity or seriousness of the crime fixes both the upper and lower limits of proportionate punishment. It fixes the upper limit because a sentence should never exceed that which can be justified as appropriate or proportionate to the gravity of the crime considered in light of its objective circumstances. 87 It fixes the lower limit because allowance for the subjective factors of the case, particularly of the offender, cannot produce a sentence which fails to reflect the objective gravity or seriousness of the offence 88 or the objectives of punishment such as retribution and general and individual deterrence. 89 In determining the objective gravity or seriousness of the offences, the factors to which a court may have regard include: the nature of the offence; the maximum penalty for the offence; the prevalence of the offence; the objective harmfulness of the offence; the offender's state of mind in committing the offence; the reasons for the offender committing the offence; the foreseeability of the risk of harm; the practical measures that could have been taken to prevent the risk of harm; the control the offender had over the causes of the offence; whether the offender was complying with orders; and the surrounding circumstances.
Nature of offence
The objective seriousness of an environmental offence is illuminated by the nature of the statutory provision, contravention of which constitutes the offence, and its place in the statutory scheme. 90 A proper understanding of the purpose of creating the offence is assisted by consideration of the objects of the statute. 91 A fundamental consideration, of particular relevant to environmental offences, is the degree by which, having regard to the maximum penalties provided by the statute in question 92 , the offender's conduct would offend against the legislative objective expressed in the statutory offence.
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Many environmental statutes prohibit conduct that is likely to affect the environment or components of it, but enable a person to be relieved of the prohibition by applying for and obtaining approval from the relevant regulatory authority. The application for approval may involve the undertaking of and furnishing to the regulatory authority of an environmental impact assessment of the conduct for which approval is sought.
Planning, pollution control and biodiversity conservation statutes are illustrations of statutes exhibiting such a regulatory regime.
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Statutory provisions requiring prior environmental impact assessment and approval are linchpins of such environmental statutes. An offence against such provisions thwarts the attainment of the objects of those statutes, including ecologically sustainable development.
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There is a need for the upholding of the integrity of the regulatory system. The system depends on persons first, taking steps to ascertain when approval is required for conduct likely to affect the environment, secondly, making application in the appropriate form and manner (including environmental impact assessment) and obtaining any approval so required before undertaking the conduct and, thirdly, complying with the terms and conditions of the approval in undertaking the conduct.
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Offences which undermine the integrity of the regulatory system are objectively serious. Use of the criminal law ensures the credibility of the regulatory system. 
Maximum penalty
The maximum statutory penalty is of great relevance in determining the objective gravity of the offence.
As was stated in Camilleri's Stock Feeds Pty Limited v Environment Protection Authority
97 "the maximum penalty for an offence reflects the 'public expression' of parliament of the seriousness of the offence".
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The maximum penalties for many environmental offences are very high and underscore the criminality involved. Two examples come from New South Wales. Under the Protection of the Environment Operations Act 1997 (NSW) offences are classified by seriousness in three tiers. 99 Tier 1 offences, the most serious, involve mens rea as an element of the offence, tier 2 offences involve strict liability and tier 3 offences, the least serious, involve absolute liability. The maximum penalty for a tier 1 offence committed wilfully is $5,000,000 for a corporation and $1,000,000 for an individual and for a tier 1 offence committed negligently is $2,000,000 for a corporation and $500,000 for an individual. The maximum term of imprisonment for an individual who commits a tier 1 offence is 7 years for an offence committed wilfully and 4 years for an offence committed negligently. Either or both of the penalties of fine and imprisonment can be imposed on individuals. 100 For Tier 2 offences, the maximum penalty is $1,000,000 for a corporation and $250,000 for an individual.
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For planning and development offences under the Environmental Planning and Assessment Act 1979 (NSW), the maximum penalty for offences that involve strict liability is $1,100,000 for any offender, whether a corporation or an individual. 102 Although the maximum penalty prescribed for an offence is intended for cases falling within the worst category of cases for which the penalty is prescribed, 103 that does not mean that a lesser penalty must be imposed if it be possible to envisage a worse case. Ingenuity can always conjure up a case of greater heinousness. 104 Where parliament has increased the maximum penalty for an offence, higher penalties ordinarily will result for the offence.
105 Parliament in New South Wales has increased the maximum penalties for environmental offences repeatedly. An illustration is the increase in the maximum penalties for strict liability pollution offences committed by a corporation from $125,000 106 to $250,000 107 to $1,000,000 108 within ten years. However, it does not follow that for every offence committed after the maximum penalty has been increased, the increase in penalty will be by the same multiple as the increase in the maximum penalty.
If the proceedings for an offence are brought in a court of limited jurisdiction, such as the Local Court, a jurisdictional limit may be applied by the statute creating the offence. This jurisdictional limit should not be confused with the maximum penalty for the offence. Notwithstanding the existence of a jurisdictional limit, the maximum penalty for an offence remains that prescribed in the statute. In R v Doan, 110 the Court of Criminal Appeal stated that a statutory provision imposing a ceiling on the maximum sentence that may be imposed by the Local Court is a jurisdictional maximum and not a maximum penalty for any offence triable within that jurisdiction. The Local Court should impose a penalty reflecting the objective seriousness of the offence, tempered if appropriate by subjective circumstances, taking care only not to exceed the maximum jurisdictional limit.
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Prevalence of offence
Prevalence of crime of a certain class is a relevant consideration when deciding an appropriate level of sentence.
112 Prevalence may refer to:
(a) a situation in which a particular crime occurs with such frequency that it has a salience beyond those immediately affected by the crime, which impacts on society by changing patterns of behaviour out of a sense of apprehension; 113 and (b) the incidence of a particular crime increasing over a period of time leading to an increase in the weighting of general deterrence. 114 A recent example of a particular type of crime that has been noted by a sentencing court to be prevalent is the lopping and felling of trees especially to improve views.
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Objective harmfulness of offence
Even where harm is not an element of the crime, the objective harmfulness of the offender's actions is relevant to determining the seriousness of the crime. Environmental crime can have environmental, social and economic impacts.
Environmental impacts include direct harm to an animal or plant as well as indirect harm to their habitat. Harm to an animal or plant not only adversely affects that animal or plant, it also affects other biota that have ecological relationships to that animal or plant. 116 Harm therefore includes interference with ecological structure, functioning and processes. 110 [181] . 113 R v Henry (1999) 46 NSWLR 346 at 366 [87] . 114 R v Henry (1999) 46 NSWLR 346 at 367 [88] . 115 Cameron v Social impacts can include diminution in the value of the environment for the community or persons in it, such as the amenity, recreational, aesthetic, cultural, heritage, scientific or educational value. 117 A deteriorated environment may have a disproportionate, adverse effect on socially and economically disadvantaged persons.
Economic impacts can include impacts on industry, businesses and employment, such as those dependant on waters that are polluted, fish breeding areas that are harmed, crops that are polluted, or environments visited by tourists that are harmed.
In assessing harmfulness, not only the actual harm but also the potential or risk of harm should be taken into account. 118 Harm should not be limited to measurable harm such as actual harm to human health. It can also include a broader notion of reduction in the quality of life.
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Harm needs to be evaluated in terms of its spatial and temporal ambit. 120 Indeed the broader spatial and temporal dimensions of the harm caused by environmental offences is a feature that distinguishes such conduct from more traditional crimes.
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Harm can be direct or indirect, point-source or diffuse, individual or cumulative, shortterm or long-term. Environmental harm can exhibit latency. There can be a significant delay between conduct such as exposure and the manifestation of harm.
122 Activities that contribute incrementally to the gradual deterioration of the environment, even when they cause no discernible direct harm to human interests, should also be treated seriously.
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Harm needs also to be viewed in its broader context. Environmental crime can be part of a wider problem, with ramifications provincially, nationally and internationally. The conservation of biodiversity including threatened species, preservation of world heritage and climate change are examples of bigger picture issues.
The culpability of the defendant depends in part on the seriousness of the environmental harm. Sentencing courts have exercised their discretion in relation to penalty on the principle that the more serious the lasting environmental harm involved, the more serious the offence and, ordinarily, the higher the penalty.
124 If the harm is substantial, this objective circumstance is an aggravating factor. Harm to an environment that has ecological, scientific, recreational, educational, amenity, aesthetic, cultural, heritage or other value will be more substantial than if the environment lacks such value. Ordinarily, it would be reasonable to expect that the higher the value of the environment, the more substantial will be the harm caused to that environment. This does not mean that an offender should be given any advantage by way of mitigation simply because the environment harmed by the offender's conduct was already disturbed or modified. 126 Indeed, a disturbed or modified environment might be less resilient to further disturbance caused by the offence.
The objective harmfulness of the offence can also be evaluated in terms of the concept of ecologically sustainable development. One of the elements or principles of ecologically sustainable development is that a person carrying out a development should bear the full costs of any damage caused, whether environmental, social or economic, to other persons or the environment. Because the damage caused is external to the person carrying out the development, the costs of such damage are referred to as external costs. Ecologically sustainable development promotes the internalisation of these external costs -the bringing back of these costs to the person carrying out the development. They become a cost of carrying out of the development and become reflected in the cost of goods or services provided.
Where the commission of an offence results in external costs (environmental, social or economic) being suffered, these costs contribute to the objective harmfulness of the offence. A court, in sentencing for the offence, can take into consideration these external costs. The greater the external costs are, the more substantial the harm and the greater the objective gravity of the offence will be. The greater the objective gravity of the offence, according to the principle of proportionality, the more severe the punishment should be.
The court may not be able, by its sentence, to capture all of the external costs. The sentence is bounded by the maximum statutory penalty and must reflect other sentencing considerations, including the personal factors favourable to the offender. Nevertheless, the court may properly be able to reflect the external costs in its sentence and by that means, in part, bring back the external costs to the offender. In this way, the offender is made to pay, at least in part, for the costs of the damage caused or continuing to be caused, by the offence.
A court can bring back these external costs to the offender in a variety of ways. Where there is on-going environmental harm caused by the offender's conduct the court could make an order that the offender clean up any pollution and restore the environment as far as practicable to the condition it was in before being polluted, or pay for the costs of others doing so. Where irremediable harm has been caused by the offender's conduct, such as death of biota and damage to ecosystem structure and functioning, the court could fix a penalty that reflects and is proportionate to that harm. 127 The court could order reparation by way of ordering the offender to carry out a project for the restoration or enhancement of another environment or to pay an amount to an environmental trust or specified organisation for the purpose of a project for the restoration or enhancement of the environment. By these means, the offender is made to bear the costs of restoration and reparation of the environment harmed by the offender's conduct.
State of mind of offender
Many environmental offences are strict liability offences and hence mens rea is not an element of the offence.
128 Nevertheless, the state of mind of an offender at the time of the offence can have the effect of increasing the seriousness of the crime. A strict liability offence that is committed intentionally or negligently will be objectively more serious than one which is committed unintentionally or non-negligently. 129 The more culpable the state of mind, the more severe the punishment ought to be. Culpability turns on the offender's purpose, the extent of the offender's knowledge of the circumstances surrounding the conduct, the conduct itself, its results and the reason for the offender's behaviour. 130 A large measure of premeditation will make the offence more serious than if it is committed on the spur of the moment. 131 A failure to heed advice or warnings, including from regulatory authorities, will be an aggravating feature.
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Reasons for committing the offence
The criminality involved in the commission of the offence is to be measured not only by the seriousness of what actually occurred, but also by reference to the reasons for its occurrence. The carrying out of an offence to make a profit, or to save incurring an expense or to avoid the cost of obtaining and implementing a statutory permission such as a development consent or environment protection licence increases the seriousness of the crime. Offenders should not profit from crime.
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Foreseeability of risk of harm
The extent to which the offender could reasonably have foreseen the harm caused or likely to be caused to the environment by the commission of the offence is a relevant objective circumstance. This is required to be considered by a sentencing court for an offence against the Protection of the Environment Operations Act 1997 (NSW). 135 However, more generally, it is a relevant objective circumstance for other offences. 136 The degree of risk and extent of the danger created by the offence will be relevant.
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Practical measures to prevent risk of harm
The practical measures that could have been taken to prevent, control, abate or mitigate the environmental harm caused or likely to be caused in the environment by the commission of the offence is another relevant consideration. Again, this is required to be considered by a sentencing court for offences against the Protection of the Environment Operations Act 1997 (NSW). 138 However, it is also relevant for other offences. An offence is objectively more serious if the commission of the offence and the risk of harm occasioned by the commission of the offence, are foreseeable and there are practical measures that could be taken to prevent, control, abate or mitigate the occurrence of the offence or the harm, but those practical measures are not taken.
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Parliament imposed on persons a heavy burden to do everything possible to ensure they do not cause environmental harm. 140 Prudent persons ought to conduct ongoing risk assessments looking at not only the likelihood of events occurring that lead to environmental harm but also the extent of damage or possible damage if they do occur. 141 Prudent persons ought to respond to what the risk assessment reveals. 142 In assessing the gravity of the offence, it is often helpful to assess the degree to which the offender fell below the appropriate standard in failing to take practical measures.
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Control over causes
Another relevant circumstance is the extent to which the offender had control over the causes that gave rise to the offence. Again, this is a mandatory sentencing consideration for offences against the Protection of the Environment Operations Act 1997 (NSW). 144 However, it is relevant to other offences as well. An offender who did not have control over the causes that gave rise to the offence will obviously be less culpable than one who did have such control.
Complying with orders
Another relevant consideration is whether, in committing the offence, the offender was complying with orders from an employer or supervising employee.
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Surrounding circumstances
The surrounding circumstances may also suggest that the offence committed by the offender was not an uncharacteristic aberration. 146 The offence may involve a series of criminal acts. 147 An offence that continues over a period may be more serious than an isolated incident.
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Subjective circumstances of offender
Within the limits set by reference to the objective gravity of the offence, the court may take into account the favourable and unfavourable factors personal to the offender.
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The subjective circumstances of an offender which may be considered include: the existence of or lack of prior criminality; the good character of the offender; the entry and timing of a plea of guilty; contrition and remorse expressed by the offender; the assistance or cooperation of the offender with authorities; any extra curial punishment suffered by the offender and the financial means of the offender.
Existence of or lack of prior criminality is a factor in sentencing. 150 The absence of prior convictions will usually attract more lenient punishment. Conversely, an offender with prior convictions will be treated more seriously and ordinarily will receive a heavier sentence. 151 Prior criminality has been held not to be part of the objective circumstances of the offence. The boundaries of a proportionate sentence are set by the objective circumstances which do not encompass prior convictions. 152 Prior convictions, therefore, cannot be used to impose a sentence which is greater than the upper boundary of a proportionate sentence set by the objective gravity of the offence. 153 This conclusion may not accord with the general community's view. If the general community were to be asked whether an offence committed by an offender who has previously been convicted for the same or similar offence is objectively worse and the offender more morally culpable than an offence committed by a first-time offender, the general community would probably answer "yes". 154 This is particularly so with environmental offences. For example, a pollution offence committed by a repeat polluter would be seen to be objectively more serious and the polluter more morally culpable than a pollution offence committed by a person who has never committed a pollution offence. However, currently, judicial authority is contrary to such a community view.
Nevertheless, prior criminality can still legitimately be taken into account in fixing where, within the boundary set by the objective circumstances, a sentence should lie. Prior criminality is relevant to show whether the offence is an uncharacteristic aberration or whether the offender has manifested a continuing attitude of disobedience to the law. If so, the purposes of retribution, deterrence and protection of society may all indicate that a more severe penalty is warranted.
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Where there is a prior criminal record, its context must be considered. A monopoly corporation (such as state run water, sewerage and waste corporations) or major industries can run large operations which necessarily and continuously interact with the environment. Accidents are likely to occur. With many environmental offences being strict liability, some prior convictions may be expected. 156 This is not to relieve such corporations of the obligation to take precautions to prevent accidents. 157 But it sets a context for consideration of the culpability of such corporations.
Prior good character of offender
Prior good character is an established mitigating factor. 158 Good character can have both a negative and a positive aspect. 159 The negative aspect of good character can refer to the absence of prior convictions and otherwise not having previously engaged in other criminal conduct. 160 The positive aspect of good character can include a history of prior good works and contribution to the community. 161 The reason is that a "morally good" person is less deserving of punishment for a particular offence than a "morally neutral or bad" person who has committed an identical offence. 162 Character refers to the inherent moral qualities of a person. Character is to be contrasted with reputation which refers to the public estimation or repute of a person, irrespective of the inherent moral qualities of that person. 163 A person's character need not be seen in terms only of the polar opposites of good or bad character. People are not to be treated as one-dimensional personalities. 164 Good character is not a summation of acts alone, but rather relates to the quality of the offender as a person. The quality is to be judged by acts and motives, by behaviour and the moral and emotional situations accompanying that behaviour. However, character cannot always be estimated by one act or one class of act. 165 In considering an offender's good character when sentencing, the court engages in a two stage process. First, the court determines whether the offender is of good character. In making that assessment, the court disregards the offences for which the offender is being sentenced. Secondly, if the offender is of otherwise good character the court must take that fact into account. The weight to be given to the fact will vary according to all of the circumstances of the case. 166 Less weight might be given to previous good character where the offence is not an isolated act, is part of a prolonged course of criminal activity or involves a series of crimes that are deliberately and carefully planned and executed. 167 Good character may operate to reduce the sentence which the objective facts of the crime would otherwise attract. 168 As with prior criminality, prior good character is not part of the objective circumstances of the offence. 169 Prior good character is relevant to where, within the boundary set by the objective circumstances, a sentence should lie. 170 Typically persons who commit environmental offences are of good character. They very rarely have previously engaged in other criminal conduct and mostly do not have any prior convictions for environmental offences.
For corporations, the extent to which the corporation has endeavoured to be an environmentally responsible corporate citizen is relevant. This will include the extent to which a corporation has sought to comply with environmental laws, including the one breached, the adoption of appropriate in-house corporate environmental principles and the existence and implementation of an internal environmental compliance programme.
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Plea of guilty
The sentencing court is required to take into account the fact that an offender has pleaded guilty and the timing of the plea. As a consequence, the court may impose a lesser penalty than it would have otherwise imposed. 172 In R v Thomson; R v Houlton, 173 the Court of Criminal Appeal of NSW gave a guideline judgment in respect of the discount to be given for a plea of guilty. A plea of guilty may have two elements: a utilitarian element and a remorse element.
The utilitarian element relates to the value that a plea of guilty yields to the administration of criminal justice. The utilitarian value to the criminal justice system for a plea of guilty was assessed to be in the range of 10-25% on sentence. 174 A primary consideration in determining where in the range a particular case should fall is the timing of the plea. 175 A late plea would merit a discount towards the lower end of the range. 176 However, the timing of the plea is not the only factor relevant to the assessment of the utilitarian value of a plea of guilty. A plea entered at the earliest available opportunity does not entitle an offender to a discount at the top of the range. 177 Other factors are also relevant to assessing the utilitarian value. One factor is the likely duration and/or complexity of the trial that has been avoided. Another factor is the potential cost of the trial, involving circumstances such as the need to transport witnesses long distances or assemble complex evidentiary material. If a trial would have not been long or complex and the cost would have been relatively moderate, the utilitarian value of a guilty plea may be less than the maximum specified in the guideline. 178 The strength of the prosecution case is not relevant to determining the utilitarian value of a plea of guilty. 179 There may be a case where the criminality involved in the offence is so serious that, despite the utilitarian value of a plea of guilty, no discount or only partial discount should be allowed. 180 The remorse element relates to the individual offender. The plea of guilty may be a practical expression of the offender's genuine contrition and remorse. This remorse element needs to be taken into account independently of the utilitarian element. It has significant implications for other objectives of the sentencing process. Genuine remorse would indicate that the purpose of personal deterrence does not need to be given weight in the particular case. It also indicates that the prospects of rehabilitation are good. 181 A plea of guilty is, of itself, equivocal with respect to remorse. A mere plea of guilty from a person caught red-handed is not evidence of remorse. 182 A plea may be entered as an acceptance of the inevitable or in order to obtain such advantage as may be afforded in the circumstances. In such a case, a plea does not indicate genuine remorse or contrition. 183 The strength of the prosecution's case is relevant to the evaluation of remorse and the weight that should be given to that factor in determining the appropriate sentence. 184 A large majority of prosecutions for environmental offences do involve a plea of guilty, especially where the offences involve strict liability and evidentiary provisions facilitate proof of certain facts by the prosecutor.
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Contrition and remorse
If an offender expresses contrition or remorse in respect of his or her conduct, the offender would be entitled to a further discount beyond that given for the utilitarian value of the guilty plea. 186 Contrition and remorse will be more readily shown by the offender taking actions rather than by offering smooth apologies through their legal representatives. Actions underlying genuine contrition and remorse may take at least four forms 187 .
First, the speed and efficiency of action to rectify any harm caused or likely to continue to be caused by the commission of the offence is the clearest indication of contrition and remorse. Where it occurs it justifies a reduction in the sentence. 188 Secondly, voluntary reporting of the commission of the offence and any concomitant environmental harm to relevant authorities indicates a genuine desire to act responsibly. Environmental regulation depends upon the integrity of persons making full disclosure. Voluntarily reporting breaches should therefore be acknowledged as a mitigating circumstance by the courts in sentencing. 189 Thirdly, the taking of action to address the causes of the offence, such as designing and installing improved pollution prevention and control systems, also indicates a genuine desire to act responsibly. 190 Fourthly, the personal appearance of corporate executives in court and their personal evidence outlining the company's genuine regret and stating future plans to avoid repetition of such offences is an indication of genuine corporate contrition. Too often corporations appear solely through agents such as a lawyer, or through a lesser functionary of the company. This practice suggests that the company accords a lack of significance to the offence. If the court is to assess properly the degree of sanctions required to effect the full rehabilitation of the offending corporation, the governing or guiding minds of the company, such as senior executive officers, should be present and give evidence. 191 If an offender appearing for sentence wishes to place evidence before the court designed to minimise the offender's criminality, it should be done directly and in a form which can be tested. Material which is not able to be tested will be treated with caution and will be entitled to less weight. 192 The failure of the offender to tell the truth mitigates against a conclusion of contrition and remorse.
Assistance to authorities by the offender
The cooperativeness of the offender with relevant regulatory and law enforcement authorities is a matter to be taken into account when fixing penalties. 194 The court may impose a lesser penalty than it would otherwise impose on an offender, having regard to the degree to which the offender has assisted, or undertaken to assist, law enforcement authorities in the prevention, detection or investigation of, or in proceedings relating to, the offence concerned or any other offence. 195 The matters which the court must consider when deciding whether to impose the lesser penalty for an offence and the nature and extent of the penalty imposed include the significance and usefulness of the offender's assistance to the authorities concerned, 196 the truthfulness, completeness and reliability of any information provided by an offender, 197 the nature and extent of the offender's assistance or promised assistance, 198 the timeliness of the assistance or undertaking to assist 199 and whether the assistance or promised assistance concerns the offence for which the offender is being sentenced or an unrelated offence 200 .
However, a sentence cannot be reduced for this factor of assistance to authorities to such an extent that the sentence becomes unreasonably disproportionate to the nature and circumstances of the offence. 201 Typically, in environmental offences, assistance to authorities might involve the offender reporting the offence and its consequences, assisting with abatement, prevention and clean up of environmental harm caused by the offence, and assisting in the investigation of the offence committed by the offender and by any co-offenders, such as voluntarily participating in records of interviews and providing information and documents.
The offender's willingness to assist the authorities may form a complex of interrelated considerations with its plea of guilty and expressions of contrition and remorse. 202 For this reason, the factor of willingness to assist the authorities may be included as part of a single combined discount reflecting a guilty plea, contrition and remorse and cooperation with authorities.
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Extra curial punishment
In some circumstances, extra curial punishment that has been imposed on an offender as a result of committing an offence will be taken into consideration when determining appropriate sentence. Such extra curial punishment is usually inflicted by others and in the form of abuse, harassment, threats or injury, or actual injury to persons or property. 204 The incurring and payment of interest on borrowings over a period longer than it would otherwise have been had the offender not committed the offence does not readily fall within the concept of extra curial punishment meted out by others so as to warrant a reduction in penalty.
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Financial means of the offender
In the exercise of a discretion to fix the amount of a fine, the court should consider the financial means of the offender to pay a fine from such information as is reasonably and practically available to the court. 206 Once a determination has been made that a fine should be imposed the correct procedure in assessing the appropriate amount of the fine is to determine it by reference to the gravity of the offence for which it imposed. If the court is satisfied that the offender would by unable to pay the amount determined, the court may reduce the amount of the fine to take account of the offender's means and impecuniosity. 207 The fine may be only part of the penalty imposed on the offender. Consideration can also be given to other monetary amounts the offender may be ordered to pay, including the prosecutor's legal costs of the proceedings. 208 The means of the offender is applicable to individuals as well as to corporate offenders. However, the factor of hardship to an offender may be less relevant for a corporation than an individual. 209 Difficulty is sometimes found in obtaining timely and accurate information about a corporate offender's means. The corporate offender who wishes to make a submission to the court about its ability to pay a fine ought provide its annual accounts and other financial information on which it intends to rely in good time before the hearing to the court and to the prosecutor. This will give the prosecutor the opportunity to assist the court should the court wish it. Usually accounts need to be considered with some care to avoid reaching a superficial and possibly erroneous conclusion. If accounts or other financial information are deliberately not supplied the court will be entitled to conclude that the company is in a position to pay any fine the court is minded to impose. 210 Largely indefinite financial circumstances should not be used to mitigate the fine to an appreciable extent.
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Consistency in sentencing
A relevant consideration in sentencing is the ascertainment of the existence of a general pattern of sentencing by criminal courts for offences such as the offence under consideration. The task of the sentencing court is to pursue the ideal of evenhandedness in the matter of sentencing. 212 Inconsistency in punishment leads to an erosion of public confidence and the integrity of the administration of justice. 213 However, care must be taken in the task of achieving consistency. There is always a difficulty in tempting to compare the penalty in one case with a penalty in another because of the wide divergence of facts and circumstances. 214 Each case is different and one case does not demonstrate the limits of a sentencing court's discretion. 215 The proper approach is for the court to look at whether the sentence is within the range appropriate to the gravity of the particular offence and to the subjective circumstances of the particular offender and not whether it is more severe or more lenient than some other sentence (other than that of a co-offender) which merely forms part of that range. 216 An extrinsic aid to assist the court with its tasks of ascertaining the range or pattern of sentences is sentencing statistics. 217 Sentencing statistics are maintained by the Judicial Commission of New South Wales under its Judicial Information Research System. 218 The system is being expanded to included sentences for environmental offences.
Totality principle
The totality principle is a principle of sentencing which must be applied when sentencing an offender who has committed more than one offence. The effect of the totality principle is to require the sentencing court which has passed a series of sentences, each properly calculated in relation to the offence for which it is imposed, to review the aggregate sentence and consider whether the aggregate is "just and appropriate" and reflects the total criminality before the court.
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To reflect the fact that a number of sentences are being imposed an appropriate aggregate may be reached by either making sentences wholly or partially concurrent or lowering the individual sentences below what would otherwise be appropriate. 220 The court must first fix an appropriate sentence for each offence then consider questions of cumulation or concurrence as well as questions of totality. 221 Although the totality principle is applicable where the penalty is by way of fine, 222 it may not have the same force as it does in the case of the imposition of imprisonment where it has a special operation. 223 In the case of fines, there is obviously no room for partial accumulation of sentences or concurrence. If the sentencing court believes the totality principle requires an adjustment to the fines that would otherwise be appropriate, the amount of each fine can be altered. 224 In determining an appropriate sentence, the court must consider the need to uphold public confidence in the administration of justice. If sentences are reduced substantially, offenders may view that they can escape punishment for a deliberate series of discrete offences. 225 In applying the totality principle, the court must avoid determining a sentence that is disproportionate to the seriousness of the offence.
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Parity principle
Where the court is sentencing co-offenders, the parity principle of sentencing is applied to ensure consistency or parity in the sentences given to the co-offenders. 227 There is a danger in taking the principle that co-offenders should receive the same sentence too far. It applies if all other things are equal. 228 There is no obligation to follow the principle of parity where the earlier sentence was manifestly inadequate or the differences between the two offenders justified the different result. 229 The principle may also be difficult, if not impossible, to apply where co-offenders are charged with different offences, particularly where the nature of the offences is widely divergent.
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D SENTENCING OPTIONS
Effective attainment of the purposes of sentencing can be achieved by judicious selection from the sentencing options available for the offence in question.
Custodial sentence
A custodial sentence may be appropriate for the more serious environmental offences to achieve the purposes of retribution, denunciation, deterrence and incapacitation. A court must not sentence an offender to imprisonment unless it is satisfied, having considered all possible alternatives, that no penalty other than imprisonment is appropriate.
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Consideration of cases where a custodial sentence has been imposed for environmental offences illustrates circumstances where imprisonment has been considered the appropriate punishment to reflect the criminality involved.
In New South Wales, in Environment Protection Authority v Gardner, 232 the offender was convicted under s 5(1) of the Environmental Offences and Penalties Act 1989. The offender was found to have wilfully and deceptively pumped sewage into a river near oyster leases over a period of 118 weeks in order to save the expense of pumping it into a road tanker for proper disposal. The offender was sentenced to 12 months imprisonment (with a non-parole period of 9 months) and fined $250,000 (the then maximum penalty).
In Queensland, in R v Moore, 233 the offender was convicted of wilfully and unlawfully causing material environmental harm, contrary to s 437(1) of Environment Protection Act 1994 (Qld). The offender was the executive officer of a company that caused heavy metals and toxic chemicals to enter waters with a potential adverse environmental harm. Section 493(2) provided that if a corporation commits an offence, the executive officer of the corporation also commits the offence. The offender was convicted on 8 counts. He was fined $100,000 on one count and sentenced to between 9 and 18 months imprisonment on the other counts, to be served concurrently. The maximum penalties varied between the offences the subject of the counts. The most serious offence had a maximum penalty of a fine of $312,375 or 5 years imprisonment and the others a lesser fine of $150,000 or 2 years imprisonment. The head sentence of 18 months imprisonment was for the most serious offence. This reflected the totality of the offender's criminality. His conduct was reckless in the extreme, even contemptuous of the law. There was an extremely serious risk of harm to the sensitive creek environment. Not even the most basic safeguards were taken nor compliance with the Act attempted. Remediation orders were ignored twice. The offender had no remorse and continued to avoid obligations under the Act. 234 The Court of Appeal held that "major" environmental offences particularly where there is a high degree of criminality involved because of the repetitive nature of the conduct, will call for the imposition of custodial sentences.
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In Dempsey v R, 236 the offender cut down and removed 25 trees in an area of one hectare of world heritage listed, wet tropics rainforest. The trees were hundreds of years old and very large. The logs were sold at a public auction for $45,000. The offender was convicted of destroying forest products contrary to s 56(1) of the Wet Tropics World Heritage Protection and Management Act 1993 (Qld) and stealing with a circumstance of aggravation. The maximum penalty was a fine of $225,000 and/or 2 years imprisonment. The offence was found to be premeditated, performed systematically and efficiently and elaborate efforts were made to avoid detection. Although the offender pleaded guilty eventually at the committal hearing, he initially denied any involvement in the commission of the offence and told false stories. The environmental harm was serious, not only to the trees cut down but also to the 231 s 5(1) of the Crimes (Sentencing Procedure) Act 1999, R v James (1985) rainforest by the use of heavy machinery, causing soil disturbance, compaction and damage to immature plant species. The rainforest was of national and international significance and quite rare. The offender was sentenced to 12 months imprisonment.
The offence was held to be one in which the imposition of a custodial sentence may be an effective deterrent. Deterrence was an important factor. The offence was a serious, blatant and cynical act of environmental destruction for commercial gain. 237 An actual period of prison custody was held to be likely to have a real deterrent effect on others minded to commit like offences over and beyond that in other cases. If offenders consider they might succeed in escaping with nothing more than a financial penalty, it may be that they would take the risk of doing so for the profit that appears to be recoverable from the offences committed.
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In New Zealand, in R v Borrett, 239 the offenders carried out on their property illegal earthworks and bush clearance. The property was zoned to protect the natural landscape and areas of native vegetation. One of the offenders had a history of contravening local government requirements, having undertaken illegal earthworks and vegetation removal over a period of two and a half years. An interim enforcement order was obtained to halt these activities. The offenders knowingly contravened this order as well as other local government requirements. One of the offenders was sentenced to 20 weeks' imprisonment and ordered to pay costs of $5,000. The maximum penalty for the offence was 2 years imprisonment or a fine of $200,000. The sentencing judge concluded a sentence of imprisonment was appropriate because of the deliberate nature of the offences, the extent of the damage inflicted, the nature of the environment affected, the lengthy period of the offending and the offender's previous convictions. On appeal, the New Zealand Court of Appeal held the sentencing judge was entirely correct in determining that imprisonment was the appropriate response to the contempt shown by the offender. However, the Court held that what was required by the offending was a short prison sentence sufficient to make it clear to the offender that courts will not countenance behaviour such as his, but no more was required for this purpose. The original term of imprisonment of 20 weeks was therefore reduced to 12 weeks and the costs order was quashed.
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In R v Conway, 241 the offender conducted a business of wrecking and recycling motor vehicles.
Over an extended period, the offender illegally discharged contaminants to land where they may have entered waters close to a wildlife refuge, deliberately failed to comply with abatement notices issued by the local government authority and deliberately contravened enforcement orders made by the Environment Court. The maximum penalty for the offences was a fine of $200,000 or 2 years imprisonment.
The sentencing judge sentenced the offender to 3 months imprisonment. The New Zealand Court of Appeal dismissed the offender's appeal against sentence. The sentencing goals of accountability for the harm done to the community, deterrence and denunciation were held to be applicable. These sentencing goals could not be met by a sentence other than imprisonment. A sentence of imprisonment would act as a deterrent to persistent offending by the offender and would deter others from regarding the economic penalty of a fine or 237 community work as being a risk worth taking to gain profit from illegal activities. 242 The term of 3 months imprisonment was upheld as appropriate. 243 In England, in R v Sissen, 244 an offender who imported illegally endangered parrots into the European Union and then into the United Kingdom was sentenced originally to imprisonment for 30 months, although this was reduced on appeal to 18 months taking into account the personal circumstances of the offender. The maximum penalty for the offence was 7 years imprisonment. The Court of Appeal held that the offence warranted a term of imprisonment. The Court noted that trade in endangered species was prohibited or restricted for good reason. Whether the offender's reason for the breach of the restriction was profit, obsession or private conservation, all contribute to the illegal market which underlies the capture of endangered species from the wild. The Court held the law was clear as to where the interests of conservation lie. The offences were serious. The Court noted an immediate custodial sentence was usually appropriate to mark their gravity and the need for deterrence. There was nothing wrong in principle with a sentence of 30 months for the offence. The offence involved a devious and elaborate scheme to smuggle birds into the country, including critically endangered species.
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In R v Garrett, 246 the offender was sentenced to imprisonment for a term originally of 18 months (of a maximum of 2 years) but reduced to 12 months on appeal, for deliberate disposal of hazardous chemical waste which posed a high level of risk to the environment and the public.
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In the United States, custodial sentences for individuals and directors or managers of corporations are more frequently employed. The possibility that corporate officers are at risk of imprisonment for criminal liability has a deterrent effect and provides a greater incentive to ensure corporate compliance. Prison time, unlike fines, cannot be passed on as a cost of business to the customer. These alternatives may be appropriate where the primary sentencing purpose is rehabilitation. They will be less appropriate where the offence demands retribution, denunciation and deterrence 254 . These alternatives have been infrequently employed in sentencing for environmental offences. 255 The most likely of the alternatives to be used is for a court that finds an offender guilty of an offence, without proceeding to conviction, to order that the relevant charge be dismissed 256 or that the offender be conditionally discharged, such as on condition that the offender enter into a good behaviour bond 257 or enter into a agreement to participate in an intervention program and to comply with any intervention plan arising out of the program. 258 Such orders have been employed in cases where the offender, as a matter of practical reality, could not have done anything to ensure the offence did not occur. 259 Otherwise, it is not commonly invoked.
260
Fines
Fines are the most common sentencing option 261 and often the most appropriate penalty 262 . The fine embodies the legislative view, based on community standards, of the seriousness of criminal conduct. The maximum fine will be prescribed by the relevant statute. In some cases, the maximum penalty will be specified to be comprised of two components: the primary penalty for the commission of the offence, and an additional penalty. The additional penalty may be imposed for each day the offence continues in the case of a continuing offence, or for each particular item that makes up the commission of the offence (such as each plant or animal of a threatened species picked or harmed). 263 Additional penalties are intended by parliament to make the total penalty proportionate to the duration or extent of the offence.
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Alternative sentencing options
A comparatively recent trend has been for the legislature to increase the range of sentencing options beyond the traditional penalties of imprisonment and fines. These options allow for tailor-made sentencing to fit the crime and the offender. The options vary between statutes, and are not all available to all courts. The options include the following types or orders.
Orders for restoration and prevention
The court may order the offender to take such steps to prevent, control, abate or mitigate any harm to the environment, make good any resulting environmental damage, or prevent the continuance or reoccurrence of the offence. 265 Illustrations of orders for restoration and prevention include:
An order that the offender block all drains conveying polluted stormwater and ground water from the offender's premises to prevent the pollution of a river into which the drains flowed.
(d)
Orders that the offender undertake detailed remediation works to stabilise a large landfill, revegetate it, install a sediment and nutrient catch basin at the toe of the landfill and vegetate it with indigenous macrophyte plants, and then continue to inspect and maintain the remediation works for a period of 20 years. 269 (e) An order that the offender submit to the Environment Protection Authority a document specifying the system that had been installed for inspection of the effluent treatment system and the means by which the system is maintained and the procedures for recording incidents likely to cause water pollution.
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(f) An order that the offender carry out works to construct a wash bay, a pumped connection to the sewer and a dedicated roofed and bunded chemical filling and emergency storage facility to prevent the reoccurrence of the offence of escape of poisonous substances.
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(g) An order that the corporate offender prepare and distribute to all its employees an environmental compliance notice to prevent reoccurrence of environmental offences.
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(h) Where the offender was found guilty of an offence involving the destruction of or damage to a tree or vegetation, an order that the offender plant new trees and vegetation and maintain them to a mature growth. 273 
Orders for payment of costs, expenses and compensation
A public authority might incur costs and expenses in connection with the prevention, control, abatement or mitigation of any harm to the environment caused by the commission of the offence or making good any resulting damage. Equally, a person (including a public authority) might, by reason of the commission of the offence, suffer loss of or damage to property or might incur costs and expenses in preventing or mitigating, or in an attempt to prevent or mitigate, any such loss or damage. In these circumstances, the court may order the offender to pay to the public authority or person concerned, the costs and expenses so incurred, or compensation for the loss or damage so suffered. 274 Illustrations of such orders include:
(a) An order that the offender pay the clean up costs incurred by local government authorities in relation to an offence of water pollution prosecuted by the Environment Protection Authority.
(b)
An order that the offender, who was the tenant of land used unlawfully as a dumpsite for tyres, reimburse the landlord for its costs in removing the tyres. 276 (c) An order that the offender pay the tipping fees and disbursement for disposal of dead fish killed by the pollution incident.
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The amount of these costs orders will be relevant in determining the level of any term of imprisonment or the level of any fine. 278 However, it would be a rare case in which only a civil-type order for costs, expenses or compensation was appropriate. If a prosecution is appropriate, having regard to the purposes of sentencing including retribution, denunciation and deterrence, a criminal sanction such as imprisonment or fine ordinarily should also be imposed.
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Orders to pay investigation costs
The court may order the offender to pay to a regulatory authority an amount for the costs and expenses it reasonably incurred during the investigation of the offence. 280 The order may relate to costs and expenses incurred by the prosecuting authority 281 and also by other regulatory authorities. 282 
Monetary benefits penalty orders
The court may relieve the offender of any monetary benefits enjoyed as a result of the commission of the offence. The court may do this by ordering the offender to pay, as part of the penalty for committing the offence, an additional penalty of an amount that represents the amount of any monetary benefits acquired by the offender or accrued or accruing to the offender, as a result of the commission of the offence. 283 Such an order accords with the principle that an offender should not profit from committing the offence.
Publication orders
The court may make various publication orders. The court may order an offender to: (a) take specified action to publicise the offence (including the circumstances of the offence) and its environmental and other consequences and any other orders made against the offender.
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Typically, the specified action is to publish a notice in the newspaper stating these matters. 285 (b) take specified action to notify specified persons or classes of persons of the offence (including the circumstances of the offence) and its environmental and other consequences and of any orders made against the person. The specified action may include publication in any annual report or any other notice to shareholders of a company or the notification of persons aggrieved or affected by the offender's conduct. 286 If an offender fails to comply with a publicity order, the prosecutor may take action to carry out the order as far as practicable 287 . Failure to comply with a publicity order is itself a contempt. 288 Publicity orders are useful adjuncts to substantive criminal sanctions, increasing awareness and deterrence as well as holding the offender accountable for the offence. 289 
Environmental service orders
The court may order an offender to carry out a specified project for the restoration or enhancement of the environment in a public place or for the public benefit. 290 Illustrations of environmental service orders made by the court include:
An order that the offender, within 12 months and in consultation with a university and a land care organisation, carry out specified projects to a value of $20,000 for the restoration or enhancement of the environment, including undertaking works to stabilise levee banks and river banks in a specified degraded riverine environment, remove noxious weeds and alien species and plant native species in the riverine environment.
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(b) An order that the offender, within 12 months, undertake an assessment of ways of reducing greenhouse gas emissions from the offender's coal-fuelled plant to a level at or below 108% of the estimated level emitted from the premises 10 years before, through its redesign and its replacement with a gas fuel plant. 292 (c) An order that the offender within a specified time period carry out an environmental restoration project to the amount of $30,000 along the bed and banks of a specified creek.
(d)
An order that the offender within a specified time period ensure the carrying out of the planting of at least 4,500 trees along a road reserve to the amount of $32,000 (the tree planting was proposed to be carried out by a local government authority in whom was vested the road as the paid contractor of the offender).
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(e) An order that the offender erect a fence and gate along the common boundary of the offender's premises and a nature reserve (to protect the wetlands of the nature reserve from stock) to the amount of $20,000.
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If an environmental service order is to be made, a publication order generally should also be made. It is important to publicise to the community at the time the environmental service order is made that the works being carried out are being undertaken as a result of the offender committing an offence and not for other reasons, such as the offender being an altruistic citizen.
Relevant factors to determining the appropriateness of a project for a proposed environmental service order include whether the project has easily measured outcomes and is able to be readily administered and supervised. 296 
Environmental audit orders
The court may order an offender to carry out a specified environmental audit of activities carried on by that person. 297 The orders can relate not only to the premises and the activities involved in the offence but also other premises and activities of the offender. The purpose of these orders is to audit the offender's operations to determine whether the offender's operations lack essential environment protection systems or have serious ongoing weaknesses and if so, to identify measures that ought be taken to modify the operations so as to prevent a reoccurrence of the offence 298 .
Payment into environmental trust
The court may order an offender to pay a specified amount to an environmental trust 299 , or a specified environmental organisation, for the purposes of a specified project for the restoration or enhancement of the environment or for general environmental purposes. 300 Illustrations of such orders include:
(a)
An order that the offender pay a government authority (Mineral Resources NSW) the amount of $26,000 to be used for the erosion and sediment control project at an abandoned silver mine.
(b)
An order that the offender pay a local government authority the amount of $77,000 to be used for the restoration of a wetland in the local government area. 302 
Order to attend training
The court may order an offender to attend, or to cause an employee or employees or a contractor of the offender to attend, a training or other course specified by the court. 303 
Order to establish training course
The court may order an offender to establish, for employees or contractors of the offender, a training course of a kind specified by the court 304 .
Order to provide financial assurance
If the Environment Protection Authority is a party to the proceedings, the court may order an offender to provide a financial assurance, of a form and amount specified by the court, to the Environment Protection Authority, if the court orders that offender to carry out a specified work program for the restoration or enhancement of the environment.
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Conclusion
Sentencing for environmental offences, as for any offence, requires careful consideration of the purposes of sentencing. I have explained the primary purposes of sentencing and their relevance to environmental offences.
Retribution has, at its core, morality. This is relevant to environmental offences. Environmental offences are crimes; they are not mere administrative breaches.
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Crimes against the environment are rightly viewed by the community as morally repugnant. Persons who commit environmental crime ought to be punished, and punished in proportion to the gravity of the crime. Persons who profit from environmental crime have been unjustly enriched. That too offends the community's sense of fairness.
The sentence of the court is also an important denunciation of the criminal conduct.
Other purposes have a utilitarian aim. Deterrence, protection of the community and rehabilitation seek to prevent the commission of crime, both by the offender and by others who might be tempted. Prevention is especially important for environmental offences. The axiom "prevention is better than cure" is apt for the protection of environment. Principles of ecologically sustainable development, especially the precautionary principle, are based on this axiom.
These purposes achieve prevention in different ways. Deterrence will always be relevant. The experience with white-collar crime (in which category it is reasonable to include most environmental offences) is that deterrence sentences are effective. Publicity of the sentence will assist deterrence. Protection of the community through incapacitation of the offender, such as revocation of the offender's licence or ability to re-offend, may be appropriate for persistent offenders. Rehabilitation may be appropriate for offenders ill-educated in relation to the need for and means of environmental protection. Orders for compulsory environmental education and training may achieve this goal.
Restoration and reparation have, evidently, a restorative aim. Although it is better to prevent environmental degradation than to endeavour to repair it, there is still a need, if environmental degradation occurs, to restore and repair the environment affected. Orders for restoration and reparation of the environment harmed by an offence achieve this goal.
Reference to the purposes of sentencing assist the court in explicating the rationale for sentencing and making principled sentencing decisions.
The considerations a court should take into account in sentencing reflect the different purposes of sentencing.
Circumstances establishing the objective gravity of the offence are relevant to the purposes of retribution for and denunciation of the conduct constituting the offence and of general deterrence of others who might be tempted to commit the kind of offence committed by the offender. Circumstances personal to the offender are relevant to the purposes of specific deterrence of the offender, protection of the community from the offender and rehabilitation of the offender. Circumstances establishing the harm caused by the offence are relevant to the purposes of restoration and reparation.
The weight that ought to be assigned to these sentencing considerations will be in the discretion of the sentencing court, although such discretion is to be exercised judicially and within certain parameters. The parameters include those set by the legislature in sentencing procedure statutes 307 as well as by appellate criminal courts. An example of the latter is the principle of proportionality that requires a sentence of the court to reflect the objective circumstances of the offence, as well as the subjective circumstances of the offender.
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These considerations structure the exercise of the sentencing discretion of the court. They focus attention on matters relevant to sentencing and reduce the risk of arbitrariness and inconsistency caused by ignoring relevant matters. When the considerations are referred to in the court's decision on sentence, they improve transparency and accountability of the sentencing process.
Effective attainment of the purposes of sentencing can also be achieved by judicious selection from the sentencing options available for the offence in question. Apart from the traditional penalties of imprisonment and fines, other sentencing options are increasingly available. These options allow punishment to be tailored to fit the offence and the offender.
Taken together, reference by a sentencing court to the purposes of sentencing and to the various sentencing considerations will assist the court in explicating the rationale for sentencing and contribute to a principled approach to sentencing for environmental offences. It should also promote sentencing outcomes that are just and fit the crime.
